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LEGAL DISCLAIMER
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•

The presentation today is not intended as legal advice.

•

Because this is a high level overview, it is impossible to cover all relevant details, and your
available rights and remedies will depend on the unique facts of each situation, your
applicable contract or subcontract, or the nature of your project.

•

For specific advice, please contact your qualified legal counsel before making any decisions
or taking any action. This is of particular importance as every province and territory has its
own legal regime.

•

As you know, the situation is extremely fluid and is changing on a daily basis. As things
evolve, your best course of action could also evolve. Please follow up to date and reliable
sources for your information.

GOOD MORNING
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•

Your mics have been muted

•

Would love you to turn on your webcam

•

Question and answer session will automatically start after the main session

•

Q&A chat function is available

AGENDA
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Time

Agenda

9:00 a.m.

Welcome & introductions (Jeff Collins)

9:05 a.m.

Summary of adjudication rules and processes (Jacqueline Armstrong Gates)

9:20 a.m.

Summary of ODACC update (Jacqueline Armstrong Gates)

9:25 a.m.

Lessons learned from adjudications (Sahil Shoor)

9:45 a.m.

Alberta's Bill 37 & adjudication laws across the country (Tristan Neill)

10:00 a.m.

Question and answer session (Jeff Collins)

SUMMARY OF
ADJUDICATION RULES AND
PROCESSES

PRESENTED BY: JACQUELINE ARMSTRONG GATES
February 26, 2021

ADJUDICATION UNDER THE MODERNIZED ONTARIO CONSTRUCTION ACT
APPLIES TO PROCUREMENT PROCESSES COMMENCED, OR TO CONTRACTS ENTERED INTO, AFTER OCTOBER 1, 2019, WHICHEVER OCCURRED FIRST.

≤ 4 DAYS

C l a i m a n t d e l i v e rs
Notice of
Adjudication to the
Re s p o n d e n t &
t h e A u t h o ri z e d
N o m i n a t i n g A u t h o ri t y
(i . e . , t h e O n t a ri o
Dispute Adjudication
f o r C o n s t ru c t i o n
C o n t ra c t s – odacc.ca)

≤30 DAYS*

Do the parties
agree on
Adjudicator and
does the
Adjudicator
confirm
appointment?

? DAYS*

IF YES,
THEN ≤5
DAYS

Claimant delivers
documents to
Adjudicator

DAY

DAY

4

Claimant refers
to ANA request
to appoint
Adjudicator

9

Claimant delivers
documents to
Adjudicator

IF NO,
THEN

ANA appoints
Adjudicator

*Subject to
Extension Within the
30 days, Adjudicator
identifies
requirements for
Respondent and
Respondent meets
requirements for its
response

≤ 5
DAYS

≤ 7
DAYS

THIS IS FOR INFORMATIONAL PURPOSES ONLY. IT IS NOT, AND SHOULD NOT BE TAKEN AS, LEGAL ADVICE.

≤ 10 DAYS

Adjudicator must
deliver a written
decision

Payment made or
work may be
suspended with
interest and
reasonable
mobilization cost

DAY

39

D A Y

49

SUMMARY OF ODACC
UPDATE
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ODACC REPORT
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•

On October 1, 2020, Ontario Dispute Adjudication for Construction Contracts
(“ODACC”) released its first annual report (the “Report”) covering its operations for the
fiscal year 2020 (ending July 31, 2020), months since the adjudication provisions of the
Construction Act came into force on October 1, 2019.

•

The Report provides key statistics on the adjudications conducted in ODACC’s first
year and demographics on the adjudicator roster.

•

It also provides a summary of the services available through ODACC’s custom online
portal as well as an overview of the adjudication process.

•

During its first fiscal year, ODACC developed its website (www.odacc.ca) and a state of
the art computer system.

ADJUDICATION KEY STATISTICS
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•

Adjudication is in its early stages and has not been widely adopted by the industry at
this time.

•

As of fiscal year end, 32 notices of adjudication had been submitted.

•

For now, it appears most construction disputes continue to be resolved outside of a
formal dispute resolution process or in Courts.

•

There are more adjudications involving the residential sector as compared to the
commercial/industrial or public buildings or transportation and infrastructure
sectors. This could be because many of the projects in Ontario are still not subject to
adjudication due to the Construction Act’s transition.

ADJUDICATORS
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•

At the time of the report, the ODACC’s roster was made up of a mixture of engineers, project
managers, lawyers, quantity surveyors, arbitrators, architects and accountants.

•

ODACC coordinates the adjudication process and certifies adjudicators, who must have ten years
relevant construction industry experience, complete a training course and pass an exam before they
can take on adjudication assignments.

•

The adjudicators are listed on the Adjudicator Registry available at https://odacc.ca/en/adjudicatorregistry/

•

As of the time of the Report, 65 adjudicators had been certified.

•

ODACC does not plan to cap its number of adjudicators.

•

Adjudicators are setting their hourly rates between $250.00 and $700.00 per hour. Adjudicators are
willing to conduct adjudications for a flat fee rate that is proportionate to the amount in dispute.
These flat fee rates range from $800.00 to $3,000.00.

ADJUDICATION
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•

The decisions are determined quickly and typically in 39-46 days.

•

The type of disputes for adjudication are evaluation of services and materials and
notices of non-payment, including the value of change orders or disputed change
orders and payment or non-payment of holdbacks or any other matter that both parties
agree to adjudicate or have prescribed.

•

The decisions from the adjudications are not public record.

LESSONS LEARNED FROM
ADJUDICATIONS

PRESENTED BY: SAHIL SHOOR
February 26, 2021

LESSONS LEARNED: ADJUDICATION
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•

Means of Dispute Resolution

•

Fast and Effective

•

Accepted by Parties

•

Arguments and Submissions

LESSONS LEARNED: DOCUMENTS
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•

No documents, no claim.

•

Preparing the claim package before commencing adjudication

LESSONS LEARNED: THE ADJUDICATOR
•

15

Selecting an adjudicator suited for
the claim

LESSONS LEARNED: THE ADJUDICATOR
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LESSONS LEARNED: EXPERT
•

Consider retaining an expert

•

S. 13.12(1) of the Act allows an adjudicator to retain an expert to assist in factual
determinations, if necessary
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LESSONS LEARNED: STARTING AN ADJUDICATION
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•

Through ODACC’s Custom System

•

Without using ODACC’s Custom System

LESSONS LEARNED: RESPONDING TO A NOTICE OF
ADJUDICATION
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•

Email to Respondent to confirm notice of adjudication has been filed.

•

Per section 13.11.1 of the Act, Respondent may (in accordance with regulations)
respond to notice of adjudication in writing.

•

Per O. Reg. 306/18 (section 17):
1.

Respondent shall provide copy of response to adjudicator and claimant.

2.

The response shall be provided no later than such day as the adjudicator may specify, but must be
provided to the adjudicator and every other party on the same day.

LESSONS LEARNED: ODACC DASHBOARD
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LESSONS LEARNED: DOCUMENTS
•
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Upload of documents
1.

ODACC’s Custom System

1.

Alternative means to provide documents to adjudicator and Respondents.

LESSONS LEARNED: ODACC UPDATES
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ADJUDICATION: ODACC MESSAGES
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ALBERTA’S BILL 37 &
ADJUDICATION LAWS ACROSS CANADA
PRESENTED BY: TRISTAN NEILL
February 26, 2021

ADJUDICATION ACROSS CANADA
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•

Ontario: In force as of October 1, 2019

•

Alberta: Bill 37, The Builders’ Lien Prompt Payment Amendment Act, 2020 – royal assent December 9, 2020
[not in force]

•

Federal: Prompt Payment for Construction Work Act – passed June 21, 2019 [not in force]

•

Nova Scotia: Builders’ Lien Act – royal assent May 15, 2019 [not in force]

•

Saskatchewan: The Builders’ Lien (Prompt Payment) Amendment Act, 2019 – royal assent April 12, 2019,
further amended August 2020 [not in force]

•

Quebec: related oversight legislation Bill 108, An Act to facilitate oversight of public bodies’ contracts and to
establish the Autorité des marchés publics passed December 1, 2017 and pilot project underway

•

British Columbia, New Brunswick, and Manitoba: legislative initiatives or law reform commissions
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