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1. Bill 88 – Key Changes

1. Digital Platform Workers’ Rights Act, 2022

2. Occupational Health and Safety Act

3. Fair Access to Regulated Professions and Compulsory Trades Act, 2006

4. Employment Standards Act, 2000

2. ESA – New Electronic Monitoring Policy requirement

3. Commentary – Related case law

4. Electronic Monitoring – Fact Patterns & Practical Scenarios
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AGENDA



• The presentation today is not intended as legal advice.

• Because this is a high level overview, it is impossible to cover all relevant details.

• For specific advice, please consult qualified legal counsel before making any decisions or

taking any action.

• As things evolve, your best course of action could also evolve. Follow up to date and reliable

sources for your information.

LEGAL DISCLAIMER
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• Digital Platform Workers’ Rights Act, 2022 (DPWRA)

 Not yet in force – proclamation date is TBD

 New minimum standards for ‘digital platform’ workers

 Scope: applicable to online platforms that allow workers to choose to accept or decline work

• Ride share, delivery, courier, and other services

 Key rights to be established:

• Right to information regarding pay, tips, work assignments and performance ratings

• Right to minimum wage for work assignments, earned tips and gratuities

• Right to notice of removal and explanation
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BILL 88 – KEY CHANGES



• Digital Platform Workers’ Rights Act, 2022

(DPWRA)

 New record-keeping requirements & offences

 New complaint & enforcement mechanism

• Limitation period: 2 years

 New penalty provisions
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BILL 88 – KEY CHANGES



• Occupational Health and Safety Act

 New requirement: Naloxone kits

• Assess whether a “high risk” workplace – whether kit required

• Procure and maintain kit in good working order

• Training requirements

 Requirements not currently in force

 Proclamation TBD

7

BILL 88 – KEY CHANGES



• Occupational Health and Safety Act

 Substantial increase in penalties under OHSA, effective July 1, 2022:

• Directors and officers of corporations – from $100,000 to $1,500,000 per offence

• Maximum penalties for all other individuals increase to $500,000

• Monetary penalties can be supplemented by up to 12 months in jail

 Doubling of OHSA limitation period effective July 1, 2022

 New legislated aggravated sentencing factors
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BILL 88 – KEY CHANGES



• Occupational Health and Safety Act

 Prescribed Orders

• Individuals and corporations can also be subject to a “prescribed order”

• In addition to a monetary penalty or jail time

• Created by regulation

• May authorize court to impose additional terms and conditions on defendant as part of

sentencing
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BILL 88 – KEY CHANGES



• Fair Access to Regulated Professions and Compulsory Trades Act, 2006

 New timelines within which regulated professions must respond to applications for registration from 

domestic labour mobility applicants 

 New mechanisms for review, appeals and exemptions

• Employment Standards Act, 2000

 New rules for “business consultants” and “information technology consultants”

• Exemptions under ESA - effective January 1, 2023

 New “Reservist Leave” provisions
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BILL 88 – KEY CHANGES



“Today, businesses have more ways than ever before

to monitor where their workers are and what they are

doing. Whether you are a delivery person being

followed by GPS, a construction worker using a

company phone, or an office worker logging in from

home, you deserve to know if and how you are being

tracked. The future of work is changing, which is why

our government is leading the country to ensure

workers remain in the driver’s seat.”

- Monte McNaughton, Minister of Labour, 

Training and Skills Development 
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EMPLOYEE MONITORING – WHY NOW?



• COVID-19 pandemic: largest shift to remote work in history

o 32% of Canadians aged 15 to 69 worked from home in January 2021

o Just 4% in 2016

o Evolving technologies facilitate monitoring for purposes of:

o Privacy

o Data security

o Statutory compliance (other jurisdictions)

o Productivity
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HISTORIC SHIFT TO REMOTE WORK



• New Part XI.1 – s. 41.1.1 (1)

• Employer who employs 25 or more employees must ensure that it has a written policy in place for all 

employees with respect to electronic monitoring of employees.

• Scope – Provincially regulated businesses.  

• Employees - All employees, very narrow exceptions. 

• Application – All industries – no exceptions.

• Status of the employer – NFP, charitable, corporation, etc. – is irrelevant.*
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ESA - NEW ELECTRONIC MONITORING POLICY 

REQUIREMENT



• Royal Assent – April 11, 2022

• First year: 

1. 25 employees as of Jan 1, 2022. 

2. 6 months from Royal Assent: 

• Seminal date: October 11, 2022

• Successive years: Count on Jan 1, comply by March 1

• Record retention: 3 years
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BILL 88 – COMPLIANCE TIMELINES



• Copies to be provided to each 

employee:

1. Existing staff

2. New hires

• Wrinkles: Temporary help agency 

employees

• Complaint / Enforcement Mechanisms
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BILL 88 – MORE TIMELINES & UNIQUE FEATURES



• Mandatory inclusions:

1. Whether the employer monitors employees and if so…

• How / in what circumstances and

• The purpose(s) of the monitoring

2. Date that the Policy was prepared, and the date(s) any changes were made to the 

Policy.

3. “such other Information as may be prescribed…”
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BILL 88 – POLICY COMPLIANCE



• Carve-outs / exemptions?

• Active vs. Passive monitoring?

• Extent of requirement to disclose?

• Bill 88 does not restrict the use of 

information collected. 

• Standalone vs. Handbook?
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BILL 88 – GAPS IN THE LEGISLATION



• Interaction with laws of other jurisdictions

• Fed / BC / AB & QC 

• Common law 

• Contractual rights vs. statutory 

compliance requirements

• Risks associated with “over-disclosure”
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BILL 88 – LEGAL CONCERNS



1. No limitation. Bill 88 does not impose a

limit on electronic monitoring

• Caveat: unionized employers

2. List network security tools. Bill 88 does

not distinguish between monitoring via

software installed on “endpoints” and

other network devices.

• Employers may need to list 

applications regardless of where they 

are installed on the network.
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PRACTICAL CONSIDERATIONS



3. Pick the right level of disclosure

4. Anticipate questions

5. Update your asset map

• Determine - how employees are “monitored”? 

• Invitation for improvement and the rooting out of unmanaged apps / 

devices

• Prepare & finalize policy
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PRACTICAL CONSIDERATIONS (CONT’D)



6. Update related policies 

• Privacy Policy

• Technology Use

• Mobile Devices Policy

• Be prepared to cross-reference 

with Monitoring Policy

• Standalone vs. Handbook Policy?
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PRACTICAL CONSIDERATIONS (CONT’D)



• New “ground breaking” legislation?

Other provinces, changes in the US

• New requirements, but also creates 

opportunities

• Consider reviewing related policies / protocols

• We are “monitoring” for ongoing developments
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BILL 88 – KEY TAKEAWAYS



• The Supreme Court of Canada’s decision in R v Cole

 Test of whether the teacher had a reasonable expectation of privacy depends on the “totality of the
circumstances”: The “totality of the circumstances” test is one of substance, not of form. … (1) an examination
of the subject matter of the alleged search; (2) a determination as to whether the claimant had a direct interest in
the subject matter; (3) an inquiry into whether the claimant had a subjective expectation of privacy in the subject
matter; and (4) an assessment as to whether this subjective expectation of privacy was objectively reasonable,
having regard to the totality of the circumstances…

• Extensive body of arbitral case law balancing personal privacy with operational reality. Deals with 
“surveillance” rather than “electronic monitoring” per se

Case Studies in the Labour Context

 Re Irving Pulp & Paper (Supreme Court)

• Random alcohol testing policy. Theoretical safety concerns – no actual incidents

• Outcome: Privacy trumps safety (in this case)
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COMMENTARY: UNION SECTOR CASE LAW



 Kadant Carmanah Design (2015 – Arbitration)

• Overt video surveillance system

• Key reasons: safety (OH&S investigations) and security (anti-theft)

• Outcome: Reasonable, but not used for employee monitoring / discipline / performance

 Halifax (Regional Municipality) (2008 – Arbitration) (2009 – Upheld by NSSC)

• Call recording system was installed for training and QC purposes

• Primary focus: customer relations

• Outcome on judicial review: Unreasonable – invasion of privacy
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COMMENTARY: UNION SECTOR – CONT’D



 Canadian National Railway (2005 – Arbitration)

• Clandestine video surveillance – whether employee was adhering to restrictions

• Surveillance evidence was collected, employer wanted to rely upon it

• Outcome: Evidence was inadmissible - employer had no reasonable grounds for surveillance

 York Region District School Board (2018 – Arbitration) (2020 – Application for Judicial
Review)

• Search of classroom computers

• Union stated the employer violated the grievors’ right to privacy by accessing private digital
information without reasonable cause, and using that information as the basis for an
investigation that led to discipline
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COMMENTARY: UNION SECTOR – CONT’D



• Key Takeaways

 There is no case law on Bill 88

 Courts historically lag behind statutory 

changes

 Private arbitrations are much faster

 Courts may borrow from well reasoned 

arbitral awards

 Compare with mandatory vaccination 

policies – already happening
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COMMENTARY: UNION SECTOR – TAKEAWAYS



Fact Pattern #1

ABC Co. is a non-union, Ontario-based, provincially regulated employer. In response to Bill 88, ABC
provides employees with a comprehensive policy which identifies that ABC has been using an electronic
monitoring program to monitor keystrokes, mouse clicks, and other “productivity metrics”.

The software automatically gives each employee a score out of 100 for each week’s worth of
productivity. The score is available only to HR. The software has been in use for approx. 5 years,
although nobody except for senior management knew about it.

Several staff members approach HR and indicate that they are shocked and displeased. They tell HR
that if ABC continues to use the software, they will claim that they have been constructively dismissed,
because the use of the software is a breach of their “right to privacy at the workplace” and that they
“never consented to being monitored”.
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ELECTRONIC MONITORING – FACT PATTERNS & 

PRACTICAL SCENARIOS



Fact Pattern #2

XYZ Inc. is also a non-union, provincially regulated business with 50 employees. During the
pandemic, XYZ experienced meteoric growth and grew dramatically. As of January 1, 2022, XYZ
had 100 employees.

Because of its meteoric growth, XYZ never got around to introducing an electronic monitoring policy,
as required by Bill 88. However, XYZ employs a number of electronic monitoring strategies,
including “sniffers” that seek out irregular activity on web browsers.

On October 15, 2022, the IT manager tells HR that an employee has been caught selling other
employees’ confidential information to unknown third parties in exchange for crypto-currency. During
the investigation, the employee contacts the Ministry of Labour, and notifies them that there is no
Electronic Monitoring Policy in place.
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ELECTRONIC MONITORING – FACT PATTERNS & 

PRACTICAL SCENARIOS



Fact Pattern #3

12345 Ontario Ltd. is a unionized, provincially regulated employer. It has entered into a Collective

Agreement with a Union that has bargaining rights over its inside works division (~250 employees).

12345 just met with the Union notified the union steward that Bill 88 is now law. 12345 indicates to the

Union that it will be introducing an electronic monitoring policy in line with the requirements of Bill 88, by

no later than October 11, 2022.

The union steward immediately pushes back – she says that this is a bargaining issue, and that the

Union will only be prepared to talk about electronic monitoring, if it has the ability to unilaterally veto the

use of any particular monitoring software.
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ELECTRONIC MONITORING – FACT PATTERNS & 

PRACTICAL SCENARIOS
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ADDITIONAL RESOURCES

• New ELE Landing Page: 

https://gowlingwlg.com/en/topics/navigating-change-in-canada-

new-age-of-employment/overview/

• Right to Disconnect Webinar Replay: 

https://gowlingwlg.com/en/insights-resources/on-demand-

webinars/2022/right-to-disconnect/

• Remote Work Webinar Replay: 

https://gowlingwlg.com/en/insights-resources/on-demand-

webinars/2022/remote-workplace/

• Right to Disconnect Policy Package: 

https://gowlingwlg.com/en/topics/navigating-change-in-canada-

new-age-of-employment/right-to-disconnect/

https://gowlingwlg.com/en/topics/navigating-change-in-canada-new-age-of-employment/overview/
https://gowlingwlg.com/en/insights-resources/on-demand-webinars/2022/right-to-disconnect/
https://gowlingwlg.com/en/insights-resources/on-demand-webinars/2022/remote-workplace/
https://gowlingwlg.com/en/topics/navigating-change-in-canada-new-age-of-employment/right-to-disconnect/


• Please scan the QR code below to complete our survey

• Join us at our next webinar in the series in June. Invitations will be sent out soon!
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THANK YOU FOR ATTENDING




